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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

of 1956 (“the Act”): MULTIMATICS (PTY) LTD (“complainant”) v CORPORATE 

SELECTION UMBRELLA RETIREMENT FUND NO.2 (“first respondent”); LIBERTY 

LIFE (“second respondent”) AND MS MOTHIBE (“third respondent”)  

 
[1] INTRODUCTION  

 

1.1 The complaint concerns the refusal of the first and second respondents to 

withhold payment of the third respondent’s withdrawal benefit following 

termination of her employment due to her alleged dishonest conduct.  

  

1.2 The complaint was received by this Tribunal on 28 May 2012. A letter 

acknowledging receipt thereof was sent to the complainant on                  

14 June 2012. On the same date, letters were sent to the respondents 

giving them until 12 July 2012 to file their responses. A response on behalf 

of the first and second respondents, which was forwarded to the 

complainant, was received on 22 August 2012. This Tribunal also received 

a response from the third respondent on 7 September 2012. No further 

submissions were received from the parties.  
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1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are known to the parties, only those facts that are 

pertinent to the issues raised herein will be repeated. The determination 

and reasons therefor appear below.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is a registered company and is represented herein by Mr 

Steven Brown, the Managing Director. The complainant commenced its 

participation in the first respondent on 1 July 2009. The second 

respondent is the administrator of the first respondent, an umbrella fund.  

 

2.2 The third respondent is a former employee of the complainant. She was 

employed by the complainant from 3 March 2008 to 5 October 2011. 

During September 2011, the complainant became aware that the third 

respondent had concealed several emoluments attachment orders that 

were issued against its assets, which allegedly caused financial loss to it. 

On 6 September 2011, the third respondent signed a statement of 

admission of liability to the complainant in the amount of R15 821.80 in the 

presence of two witnesses. A further statement of admission of liability 

was signed by the third respondent on 13 September 2011 in the amount 

of R33 661.42 after it was discovered that there were further emoluments 

attachments orders that were concealed by the third respondent.  

 

2.3 The third respondent was subjected to a disciplinary hearing were she 

was found guilty of breach of trust and dishonesty. She was dismissed 

from her employment on 5 October 2011. On 19 April 2012, the 

complainant instructed the second respondent to withhold payment of the 

third respondent’s provident fund benefit until such time that she has 
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discharged her liability for the alleged dishonest conduct. However, on    

20 April 2012, the complainant received a response from the second 

respondent in which it advised that the third respondent has withdrawn the 

statement of admission of liability she signed on 13 September 2011 and 

submitted an affidavit alleging that she was intimidated into signing the 

statement. Accordingly, the first respondent advised that it is unable to act 

on the statements of admission of liability signed by the third respondent.   

 

[3] COMPLAINT 

 

3.1 The complainant states that the warrant of execution against its movable 

assets was issued in favour of the Street Spirit Cash Loans. The third 

respondent was cited as a judgment debtor and the complainant was cited 

as the garnishee. The warrant was issued pursuant to non-payment by the 

complainant of amounts due to Street Spirit Cash Loans as a result of the 

third respondent’s indebtedness to the company. The complainant asserts 

that it was not aware of the attachment order until 5 September 2011 

when the Sheriff came to its premises and wanted to attach certain 

movable assets. It contends that it had to pay an amount of R9 795.23 in 

order to avoid the removal of its assets.  

 

3.2 The complainant states that the third respondent worked as a receptionist 

and was the first point of contact with the Sheriff when the emoluments 

attachment orders were served. The third respondent concealed her 

identity to the Sheriff and accepted service of the attachment orders by 

giving the name of another employee of the complainant, Lee Kopano. It 

avers that the third respondent concealed service of several attachment 

orders. It contends that it paid another company, Mountfin (Pty) Ltd, an 

amount of R5 776.09 in respect of another attachment order which was 

served on it but concealed by the third respondent. It states that it is also 

liable to pay a further amount of R6 026.42 to Bayport Financial Services 
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(Pty) Ltd in respect of the same dishonest conduct allegedly committed by 

the third respondent. The third respondent admitted liability for her 

dishonest conduct and signed a statement of admission of liability on        

6 September 2011 in the amount of R15 821.80 in the presence of two 

witnesses. A further statement of admission of liability was signed by the 

third respondent on 13 September 2011 in the amount of R33 661.42.  

 

3.3 The complainant denies that the third respondent was coerced or 

intimidated into signing the statements of admission of liability. It submits 

that in an electronic mail from the third respondent dated 30 May 2011 

and a letter from her attorney dated 29 November 2011, the third 

respondent indicates that she was aware of her indebtedness. The 

complainant concludes that it would suffer damages if it cannot recover 

the amount of R13 534.33 it paid on behalf of the third respondent from 

her provident benefit.  

  

[4] RESPONSES 

 

 Response on behalf of the first and second respondents 

  

4.1 The second respondent does not deny that the third respondent signed 

statements admitting liability to the complainant. However, it asserts that 

the issue is whether or not the first respondent can act on the two 

statements of admission of liability presented to it. The issue is whether or 

not a member can revoke an admission of liability by providing an affidavit 

which contradicts a previously signed statement of admission of liability.  

 

4.2 It asserts that in terms of section 37D(1)(b) of the Act, a fund may deduct 

(from a member’s provident benefit) any amount due by a member to his 

employer on the date of his exit from the fund in respect of any damage 

caused to the employer by reasons of dishonesty, fraud or misconduct by 
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the member and in respect of which the member has in writing admitted 

liability to the employer or judgment has been obtained against the 

member in any court. It submits that although the third respondent signed 

the statements of admission of liability to the complainant, she 

subsequently submitted an affidavit where she stated that she does not 

owe the complainant any amount and that she was intimidated into signing 

the two statements of admission of liability without being allowed to 

present her side of the story. Thus, it contends that the third respondent 

retracted the admission of liability and as a result, the first respondent is 

unable to act on the statements of admission of liability.  

 

4.3 The second respondent states that section 37D(1)(b) should not be 

interpreted solely for the benefit of the employer’s benefit and that the 

potential prejudice an employee may suffer as a result of non-payment of 

her benefit should be taken into account. It asserts that a fund has to 

exercise its discretion with due care and balance the competing interests 

with due regard to the strength of the employer’s claim (see Highveld 

Steel and Vanadium Corporation Ltd v Oosthuizen [2009] 1 BPLR 1 SCA 

at paragraph 20). It submits that a statement of admission of liability is a 

unilateral act at the instance of the member and can be withdrawn or 

retracted before the deduction is made. It avers that an admission of 

liability, once signed, is not a binding contract (Records v Barlows Pension 

Fund (2) [2001] 11 BPLR 2755 (PFA) at paragraph 13).  Further, a fund 

has to ensure that a statement of admission of liability represents a clear 

and unequivocal admission that was made freely and voluntarily 

(Sibanyoni v Concor Holdings (Pty) Ltd and Another [2005] 4 BPLR 352 

(PFA)).  

 

4.4 The second respondent concludes that the fund’s ability to scrutinise an 

admission of liability would be rendered superfluous if it is regarded as a 

binding document. Section 37D(1)(b) of the Act also grants a fund a 
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discretion to make any deduction from a member’s benefit in favour of an 

employer. It submits that the statements of admission of liability in this 

matter created a reasonable doubt as to whether or not they were signed 

freely and voluntarily. The complainant has an alternative way of 

recovering its alleged loss by instituting a civil action against the third 

respondent.  

 

Third respondent’s response 

 

4.5 The third respondent submits that the documents submitted to the 

complainant in respect of Mounfin (Pty) Ltd are fraudulent. The clerk of the 

Magistrates court in Johannesburg has no record of any matter between 

the company and the complainant. A letter dated 28 August 2012 from the 

Johannesburg Magistrates Court confirms that that the documents are 

fraudulent. Thus, she asserts that the Sheriff served invalid and fraudulent 

documents on the complainant’s premises.  

 

4.6 As regards the Street Spirit Cash Loans, the third respondent states that 

the complainant has already paid an amount of R9 795.23 from her salary 

and as a result, this matter has no effect on her provident benefit. She 

states that she signed the admission of liability forms as she feared that 

she would lose her job. The admission of liability documents were already 

prepared when she signed and the amount stated was estimated by the 

complainant. Further, she concludes that the complainant did not 

determine if they are legally liable to pay Bayport Financial Services (Pty) 

Ltd any amount.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 
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 5.1 The issue that falls for determination is whether or not the refusal of the 

first respondent to act on the statements of admission of liability signed by 

the third respondent by withholding payment of her benefit is lawful and 

justifiable in terms of the Act. 

 

 The withholding of the complainant’s benefit 

 

 5.2 As a general rule pension benefits are not reducible, transferable or 

executable save to the extent permitted by the Act, the Income Tax Act 58 

of 1962 and the Maintenance Act of 1998 (see section 37A(1) of the Act). 

The policy behind section 37A of the Act is to protect members’ pension 

benefits. However, it allows for exceptions to this principle in certain 

circumstances. Section 37D(1)(b)(ii) is one of the exceptions to the 

general rule. It reads as follows: 

 

“(1) A registered fund may- 

 

(b)  deduct any amount due by a member to his employer on the date of his 

retirement or on which he ceases to be a member of the fund, in respect 

of- 

 

(ii)  compensation (including any legal costs recoverable from the 

member in a matter contemplated in subparagraph (bb)) in respect 

of any damage caused to the employer by reason of any theft, 

dishonesty, fraud or misconduct by the member, and in respect of 

which- 

 

(aa)    the member has in writing admitted liability to the employer; 

or 

(bb)  judgment has been obtained against the member in any 

court,   including a magistrate’s court,  

 

 from any benefit payable in respect of the member or a beneficiary in terms of the 

rules of the fund, and pay such amount to the employer concerned.”  
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 5.3 In the matter of Rowan v Standard Bank Staff Retirement Fund and 

Another (2) [2001] 2 BPLR 1643 (PFA) at 1648B-D), this Tribunal held that 

the provisions of section 37D(1)(b)(ii) reveals that a number of 

requirements must be met before a deduction is permissible. These 

requirements are as follows: 

 

 an amount must be due by a member of a fund to his or her employer; 

 the amount must be due at the date of retirement or on which the member 

ceases to be a member of the fund; 

 the amount must be in respect of compensation payable; 

 the compensation must be in respect of any damage caused to the employer; 

 the damage caused to the employer must be by reason of theft, dishonesty, fraud 

or misconduct by the member; 

 the member must have furnished a written admission of liability to the employer 

in respect of the compensation in respect of the delictual damages caused to the 

employer; or 

 alternatively, the employer ought to have obtained a judgment in a court in 

respect of the compensation. 

 

   5.4 If these conditions are met, the fund may deduct the amount due by the 

member to the employer from the member’s benefit payable in terms of 

the rules and pay it to the employer.  

 

  5.5 The purpose of section 37D of the Act is to protect an employer’s right to 

recover losses caused by the misconduct of an employee and is a 

legitimate objective of protecting employer’s rights to recover debts due 

(see Dakin v Southern Sun Retirement Fund [1999] 9 BPLR 22 (PFA). 

While this objective is not an absolute right of the employer, what is 

implicit is that the employer may request a fund to withhold benefits 

pending the determination of proceedings against the member.  
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5.6 The complainant provided two statements of admission of liability signed 

by the third respondent on 6 September 2011 and 13 September 2011 in 

terms of which she acknowledged that she caused damage to the 

complainant by concealing service of several attachment orders. There is 

an uncontested submission that the signature appearing on the admission 

of liability forms belong to the third respondent. However, the third 

respondent subsequently submitted an affidavit to the first respondent in 

which she asserts that she signed the admission of liability forms under 

coercion and that she was intimidated.  

 

5.7 In terms of the law of contract, it is generally understood that he who relies 

on a contract must prove that it exists and its terms (see Stocks & Stocks 

(Pty) Ltd v TJ Daly & Sons (Pty) Ltd 1979 (3) SA 754 (A). This means that 

a party who relies on an agreement bears the onus of establishing that it 

exists, that it is binding and enforceable. In this matter, the onus is on the 

complainant to establish that the third respondent signed the statements 

of admission of liability freely and that she understood its contents. 

Although it is clear that the third respondent signed the admission of 

liability forms, there are several issues that create doubt regarding the 

enforceability thereof. 

 

5.8 Firstly, the parties were not ad idem regarding the exact amount of the 

alleged loss suffered by the complainant. The complainant also stated in 

the complaint that both the company and the third respondent are not 

certain regarding the total amount outstanding and payable in terms of the 

attachment orders. Thus, the amount allegedly owed by the third 

respondent to the complainant is merely an estimate. The third respondent 

also states that she would not have freely and voluntarily signed the 

admission of liability forms which reflect estimated amounts. Secondly, the 

third respondent provided a letter from the Magistrate’s Court in 

Johannesburg which shows that the attachment order in respect of 
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Mountfin (Pty) Ltd is invalid and fraudulent. The complainant’s liability to 

pay Bayport Financial Services (Pty) Ltd is also not certain. Thus, on a 

balance of probabilities, the third respondent did not sign the admission of 

liability forms with full knowledge of the amount owing to the complainant 

and the extent of her liability. It is trite law that there can be no contract in 

the absence of agreement (see Nagdee v Universal Retirement Annuity 

Fund and Another [2005] 6 BPLR 511 (PFA) at 515B-G). The complainant 

also did not discharge its onus of proof by showing that the third 

respondent signed the admission of liability forms freely and voluntarily.  

 

5.9 The submission also indicates that the complainant has not instituted any 

legal action to claim its alleged loss against the third respondent. Thus, 

there is no judgement against the third respondent or any pending civil 

claim her as contemplated in section 37D(1)(b)(ii)(bb) of the Act. A civil 

action would have unraveled various factors such as the actual amount of 

its alleged loss and the extent of the third respondent’s liability. The 

admission of liability forms, as they currently stand, do not represent a 

clear and unequivocal admission of liability by the third respondent to the 

complainant as contemplated by section 37D(1)(b) of the Act (see 

Sibanyoni v Concor Holdings (Pty) Ltd and Another [2005] 4 BPLR 352 

(PFA) at 358I-J).  

 

5.10 In light of the submissions, the refusal of the first respondent to act in 

terms of the admission of liability forms signed by the third respondent 

was justifiable and reasonable. However, in view of the possible prejudice 

that the complainant may suffer as a result of payment of the third 

respondent’s withdrawal benefit, it is prudent to give the complainant eight 

weeks to institute civil proceedings against the third respondent regarding 

her alleged misconduct. The first respondent should pay the third 

respondent her withdrawal benefit only if the complainant unreasonably 

delays in instituting civil proceedings within eight weeks. 
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[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows: 

 

6.1.1  The refusal of the first respondent to act in terms of the statement 

of admission of liability signed by the third respondent is 

justifiable; 

 

6.1.2 The complainant is ordered to institute civil proceedings against 

the third respondent for her alleged misconduct within eight 

weeks of the date of this determination; 

 

6.1.3 If the complainant unreasonably delays or fails to institute civil 

proceedings within eight weeks as stated in paragraph 6.1.2 

above, the first respondent is ordered to pay the third respondent 

her withdrawal benefit in terms of its rules, less deduction allowed 

in terms of the Act and the Income Tax Act 58 of 1962, within two 

weeks of the complainant’s failure to institute the civil action; 

 

6.1.4 The complainant and the first respondent are further ordered to 

inform this Tribunal and all parties involved of the civil 

proceedings as stated in paragraph 6.1.2 and of payment of any 

benefit in paragraph 6.1.3, within one week of instituting the civil 

claim or making payment to the third respondent. 

DATED AT PRETORIA ON THIS 19TH DAY OF JUNE 2013                             

 

 

 

 

____________________________________ 
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MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

Section 30M Filing: Magistrate’s Court  

No legal representation 


